This decision [Obergefell v Hodges] affirms what millions of Americans already believe in their hearts: When all Americans are treated as equal we are all more free.
My administration has been guided by that idea. It's why we stopped defending the so-called Defense of Marriage Act, and why we were pleased when the Court finally struck down a central provision of that discriminatory law. It's why we ended "Don't Ask, Don't Tell." From extending full marital benefits to federal employees and their spouses, to expanding hospital visitation rights for LGBT patients and their loved ones, we've made real progress in advancing equality for LGBT Americans in ways that were unimaginable not too long ago. 1 CONVERSATIONS ABOUT THE UNITY OF PUBLIC LAW often focus on a fundamental relationship between law and underlying constitutional values like due process, liberty, equality, and the rule of law. 2 Lawyers have good reason to explore this connection, because it elucidates the normative underpinning for morally legitimate interactions between the state and individuals who are subject to the exercise of state power. And because these values are often woven into the very fabric of the law (the constitutional provisions, legislation, regulations, common law principles, and international laws which guide official decision making) they have enormous potential to improve the lives of ordinary people, especially those who belong to political minority groups.
However, while lawyers devote considerable time and energy to parsing judicial opinions in their quest to reveal the inner morality of public law, they tend to overlook administrative law as a valuable source of constitutional jurisprudence. Fascination with the judiciary runs deep in the common law psyche, but it comes at the risk of eliding an important distinction between the general moral grounding of constitutional values and one particular apparatus for vindicating them. This confusion crops up in powerful doctrinal aphorisms, which portray the judiciary as the primary or exclusive agent for vindicating constitutional principles, 3 which are often echoed and amplified by legal theorists who champion the judiciary as the primary or exclusive means for upholding the rule of law. 4 For example, even though William Blackstone recognized that the legitimacy of lex non scripta "rests entirely upon general reception and usage," he argued that interpretive disagreements should be determined "by the judges in the several courts of justice" whom he called "the depositaries of the law; the living oracles, who must decide in all cases of doubt."
5 Thus, despite acknowledging that the legitimacy of the common law is rooted in the moral convictions of the demos, Blackstone argued that the substantive content of those principles should be determined exclusively by an elite class of public officials. And as Jeremy Bentham was keen to point out, 6 this aspect of Blackstone's theory is problematic because it asserts that judges should preserve the "symmetry" of the common law even to the point of resisting popular legislative reforms designed to enhance public welfare.
7 While Bentham's utilitarian critique of Blackstone's common law theory focused on an institutional tension between legislatures and courts in the eighteenth century, it foreshadowed a similar tension between courts and administrative agencies in the twentieth century as legislatures relied increasingly on administrative officials to assist with the project of building a more just society.
The institutional hubris embedded in legal theories which portray the judiciary as the exclusive agent of constitutionalism is unfortunate, because instead of conceiving legislatures, courts, and administrative agencies as partners in the ongoing project of interpreting and implementing constitutional values 4. William Blackstone, Commentaries on the Laws of England, vol 1 (London: Cavendish, 2001 The mischiefs that have arisen to the public from inconsiderate alterations in our laws, are too obvious to be called in question; and how far they have been owing to the defective education of our senators, is a point well worthy the public attention. The common law of England has fared like other venerable edifices of antiquity, which rash and unexperienced workmen have ventured to new-dress and refine, with all the rage of modern improvement. Hence frequently its symmetry has been destroyed, its proportions distorted, and its majestic simplicity exchanged for specious embellishments and fantastic novelties. For, to say the truth, almost all the perplexed questions, almost all the niceties, intricacies, and delays (which have sometimes disgraced the English, as well as other courts of justice), owe their original not to the common law itself, but to innovations that have been made in it by acts of parliament; "overladen" (as Sir Edward Coke expresses it) with provisos and additions, and many times on a sudden "penned or corrected by men of none or very little judgment in law." that enjoy widespread public support, they habitually imagine administrative officials as bogeymen-recalcitrant threats to the rule of law that must be controlled through strict judicial oversight. One symptom of this tendency is the prevalent argument 8 that the law of judicial review should be fractured so that administrative decisions concerning matters of public policy merit judicial deference, 9 while decisions involving constitutional rights or values should be reassessed by judges according to their own interpretive standards. 10 In this article, I will offer an alternative paradigm for bolstering the unity of public law, one that is more congenial to administrative constitutionalismthe phenomenon whereby administrative officials interpret and implement constitutional values while exercising statutorily delegated authority.
11 Put simply, my argument accepts Blackstone's premise that the moral grounding of constitutional values "rests entirely upon general reception and usage," but rejects his inference that "judges in the several courts of justice … must decide in all cases of doubt."
12 Instead, I argue that the licence to interpret and implement constitutional values extends to administrative officials, which entails that judges should respect administrative decisions concerning constitutional (Oxford, Hart, 2015) 91. 9. See e.g. Chevron, USA Inc v Natural Resources Defense Council, Inc, 467 US 837 (1984) ;
Canadian Union of Public Employees, Local 963 v New Brunswick Liquor Corporation, [1979] 2 SCR 227, 25 NBR (2d) 237. Engineers, et al, 531 US 159 (2001) matters provided that they are rendered in a fair, transparent, and reasonably justified manner. Thus, instead of fragmenting the law of judicial review so that administrative decisions concerning public policy matters are scrutinized according to a different conceptual standard than decisions involving constitutional issues, I argue in favour of a unified legal framework for judicial review that seeks to foster legitimate modes for synthesizing abstract constitutional principles with a dynamic social context across a broad range of administrative action. 13 However, instead of pitching my arguments at a purely theoretical level, I want to advance them by examining developments concerning equality rights on the ground, especially recent advancements in constitutional jurisprudence regarding equality rights.
See e.g. Solid Waste Agency of Northern Cook County v US Army Corps of
14 While this issue has attracted the attention of journalists, political scientists, and constitutional lawyers over the past thirty years, much of that commentary still tends to be preoccupied with decisions of apex courts. Act, Pub L No 104-199, 110 Stat 2419 (1996 . it is blinkered insofar as it overlooks important legislative and administrative decisions which foreshadowed critical shifts in equality rights jurisprudence. More specifically, it ignores important legislative and administrative decisions animated by conscientious, substantive interpretations of constitutional equality rights. President Barack Obama highlighted these decisions in his Rose Garden speech delivered on the morning Obergefell was released: extending federal hate crimes legislation to protect victims who have been abused because of their sexual orientation, 21 But despite its vaunted status, the lawyerly understanding of the living tree doctrine glosses over significant institutional and doctrinal limits that have stunted the development of Canadian equality rights jurisprudence. More specifically, it glosses over the way in which judicial review has been conceived traditionally as a means for consolidating the political authority of legislatures and courts, often at the expense of more broadly-based, democratic discourse regarding the content of constitutional principles.
Part of this problem stems from the obscure character of the living tree metaphor itself (and others like it).
39 Its intuitive appeal stems from its ability to convey the paradoxical nature of constitutional law: While the Canadian Constitution is rooted in a particular institutional history, its principles are expressed at a level of abstraction that requires its adherents to interpret and adapt them in light of a dynamic socio-economic environment. So instead of assuming that the content of constitutional principles can or should be defined by a sovereign legislator, constitutional assembly, or Supreme Court, the living tree metaphor projects the idea that the meaning of constitutional principles emerges through open-ended interpretive discourse. However, the metaphor itself does not address important methodological and institutional questions regarding the task of constitutional interpretation. One particularly pressing question is whether the judiciary is exclusively entitled (i.e., by virtue of its evidentiary process, political independence, or legal expertise) to determine the content of constitutional principles or whether constitutional interpretation should be governed by a democratic ethos whereby the meaning of constitutional principles emerges through sustained, evidence-based inquiry and reasoned debate within a community of free and equal citizens.
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Interestingly, one of the most influential champions of judicial review in the last century, Ronald Dworkin, equivocates on this point. On the one hand, in Taking Rights Seriously he relies upon a problematic distinction between arguments of principle (like the right to equality instantiated by anti-discrimination statutes) that "justify a political decision by showing that the decision respects or secures some individual or group right," and arguments of policy (like subsidies for aircraft manufacturers) that advance "some collective goal of the community as a whole."
41 He argues that the content of principles should not be determined through the legislative process "because an argument of principle does not often rest on assumptions about the nature and intensity of the different demands and concerns distributed throughout the community."
42 Therefore, Dworkin proposes that they be determined by " [a] judge who is insulated from the demands of the political majority" because he is "in a better position to evaluate the argument."
43
To underline this point, he employs a suggestive heuristic device for determining the content of legal principles-a superhuman judge named Hercules, who is capable of articulating a legal argument which both fits a political community's institutional history and provides the best substantive moral justification for it. 44 Thus, it seems that Dworkin was committed (at least initially) to the position that judges should ultimately determine the meaning of constitutional principles, which implies that judicial deference to administrative decisions concerning such issues would be tantamount to an abdication of judicial responsibility.
But in his later work, Dworkin articulates a more nuanced perspective, arguing that although the judiciary plays an important role in the constitutional project, it does not necessarily have primary or exclusive interpretive authority over constitutional principles. Sometimes Dworkin gestures towards this more nuanced view by deploying the first-person plural pronoun (instead of a mythical judge) as the agent of constitutional interpretation. For example, after setting out his theory of law in his McCorkle lecture, Dworkin observes that: [w] any institutional structure we achieve is provisional, that no decision of majority or executive or court is right just because it has been taken, or right just because it must be respected so long as it stands. 45 Later, when advocating for a 'moral reading' of the US Constitution in Freedom's Law, Dworkin acknowledges that such a project is consistent with various institutional arrangements, including those that reserve an interpretive role for other branches of government. Thus, he insists that the moral reading of the constitution "is a theory about how certain clauses of some constitutions should be read-about what questions must be asked and answered in deciding what those clauses mean and require. It is not a theory about who must ask these questions, or about whose answer must be taken to be authoritative." 46 Finally, when he refines his theory in Justice in Robes Dworkin emphasizes the principle of 'legality,' which requires the state to exercise its coercive power in accordance with standards previously established 'in the right way'-as the organizing principle for his legal theory. But instead of ascribing exclusive institutional responsibility for upholding the principle of legality, he simply states that it is inspired by two fundamental political values: procedural fairness and substantive justice, which he says, "is the nerve of political justification."
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The bottom line is that despite advocating "a result-driven rather than a procedure-driven standard" 48 for distributing institutional responsibility, Dworkin pulls up short of Blackstone's assertion that judges "must decide in all cases of doubt."
49 At important junctures, especially his more recent work, Dworkin argues that law's content is to be gleaned through open, fair, and reasonably justified discourse about what those principles mean under the circumstances without speculating about whose answer must be taken to be authoritative.
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In this respect, Dworkin's more recent account of legality resonates with Jürgen Habermas's proceduralist understanding of law 51 in which the legitimacy of legality is rooted in a communicative arrangement whereby legal subjects are 45 "able to examine whether a contested norm meets with, or could meet with, the agreement of all those possibly affected." 52 Expressed in Dworkinian terms, the legitimacy of legality is underpinned by a process which is procedurally fair (i.e., because it is open, accessible, and responsive to individuals who are subject to the law) and substantively just (e.g., because its normativity is purchased by offering reasons which are rationally acceptable in light of constitutional values instead of resorting solely to the coercive power of the state). Thus, the purpose of judicial review is not to provide judges with opportunities for exercising an exclusive licence for defining and disseminating the meaning of constitutional principles, but rather to buttress the legitimacy of the legal order by ensuring that any interpretation of constitutional principles offered by state actors is procedurally fair and rationally acceptable in the public domain. According to such an approach, administrative institutions are not incorrigible threats to the rule of law, which must be brought to heel by a judiciary with unique access to constitutional truths, but partners in the quest to determine the meaning of constitutional principles in light of a diverse and complicated body of evidence and human experience.
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While Dworkin's philosophical account of constitutional interpretation may be equivocal at points, the doctrine of judicial review in Canada is much more lopsided. At the time the "Persons case" 54 was decided, the prevailing constitutional theory inherited from A.V. Dicey 55 held that the legislative, judicial, and administrative branches of government performed analytically distinct roles: the legislature had exclusive authority to make new law, the judiciary had exclusive control over how to interpret law, and the executive was responsible for implementing the law whose content would be determined by the legislature and the judiciary. 56 According to this theory, the main point of judicial review was to shore up the authority of the legislature and the judiciary to determine the content of the law, and guard against prospect that administrative officials might do likewise. 57 In this vein, Dicey famously declared that the concept of droit administratif was "utterly unknown to the law of England," 58 because the tasks of But because Diceyan constitutional theory drew inspiration from both John Austin's positivist theory of law and Blackstone's anti-positivist theory of the common law tradition, it motivated two very different conceptions of judicial review. The first conception, which regarded the principle of Parliamentary sovereignty as "the dominant characteristic of our political institutions," buttressed Parliament's legal authority by construing statutes strictly in relation to historical facts about legislative intent. 60 The second conception, which regarded judges as the exclusive guardians of the rule of law, interpreted legislation against a background of unwritten common law principles.
61 At times, this second conception was yoked to a libertarian understanding of the common law-one which assumed a limited role for the state so that interpersonal relationships were to be regulated by private law principles of contract and tort-so that judicial review served as a bulwark against the egalitarian and redistributive policies of the emerging welfare state. 62 But at other times, it was expressed more ambiguously, so that the purpose of judicial review was to ensure the substantive coherence of the law while remaining agnostic about its underlying ideological character.
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Despite these differences, it is important to note that these interpretive positions are not necessarily mutually exclusive. Even more importantly, the upshot from the perspective of administrative law is more or less the same, because the prospect that administrative interpretations of law might warrant a degree of judicial deference is strictly limited on multiple fronts-by an originalist interpretation of legislative intent, a libertarian understanding of judicial responsibility to Parliament is supreme legislator, but from the moment Parliament has uttered its will as lawgiver, that will becomes subject to the interpretation put upon it by the judges of the land, and the judges, who are influenced by the feelings of magistrates no less than by the general sprint of the common law, are disposed to construe statutory expectations to common law principles in a mode which would not commend itself either to a body of officials, or to the House of Parliament, if the Houses were called upon to interpret their own enactments (Dicey, Study of the Law of the Constitution, supra note 4 at 413-14). 63. Dyzenhaus, Hard Cases, supra note 57 at 187. preserve the primacy of the common law, or the assumption that the judiciary is exclusively responsible for maintaining the substantive coherence of the law (however defined).
All of these approaches to judicial review cropped up to varying degrees when the Canadian judiciary responded to legislative initiatives to expand human rights protections prior to 1982. The first case study in this respect is the Canadian Supreme Court's Bill of Rights jurisprudence. 64 While the scope of the Canadian Bill of Rights is limited and not constitutionally entrenched, Prime Minister John Diefenbaker nevertheless considered it to be his signature human rights achievement because he believed it would dramatically alter the manner in which federal law was made, interpreted, and administered. Thus, in his speech introducing the Bill of Rights to Parliament he declared confidently that " [t] here can be no doubt that this Act, when passed, will greatly strengthen the hand of the Courts." 65 Unfortunately, Diefenbaker's bold prediction proved to be mistaken. 66 Part of the problem was that instead of articulating a large and liberal interpretation of equality rights, the Supreme Court of Canada held repeatedly that the Bill of Rights was originally intended to only protect those rights that were conventionally recognized in 1960 when the legislation was first promulgated. 67 Furthermore, to the extent that the Court did interpret the right to equality, it held that the Bill of Rights only guaranteed the right to "formal" equality (which Dicey defined as "the universal subjection of all classes to one law administered by the ordinary Courts") 68 as opposed to the broader notion of "substantive" equality (whereby individuals would be entitled to be treated by the state with equal concern and respect). For example, when the Court was asked to consider whether section 12(1)(b) of the Indian Act-which stripped women, but not men, of their Indian status if they married a non-Indian-infringed the guarantee of equality before the law under section 1(b) of the Bill of Rights, Justice Ritchie (writing for the majority) declared that "the meaning to be given to the language employed in Bill of Rights is the meaning which it bore in Canada at the time when the Bill was enacted." 70 Furthermore, he cited Dicey as authority for the proposition that the right to equality protected by the Bill of Rights did not "invoke the egalitarian concept exemplified by the 14th Amendment of the U.S. Constitution" 71 but ensured only the "equal subjection of all classes to the ordinary law of the land as administered by the ordinary courts."
72 Therefore, so long as Parliament provided a legal code for regulating male and female registered Indians, and any interpretive dispute was determined by ordinary courts, it was irrelevant whether the purpose or practical effect of section 12(1)(b) discriminated against Indian women. The Court's failure to adopt a large and liberal conception of equality rights in this case (and others) 73 explains why women's rights activists advocated for a more explicit, belt-and-suspenders formulation of equality rights when the text of the Charter was finalized in 1982. 74 And even then, the road towards realizing equality rights has been rather rocky. 70. Attorney General of Canada v Lavell, [1974] 15(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age, or mental or physical disability.
(2) Subsection (1) The second case study concerns judicial review of the decisions of human rights boards and commissions during this same period. Between 1962 and 1979, Parliament and the provincial legislatures began introducing human rights codes authorizing independent administrative agencies (human rights commissions, boards, and tribunals) to investigate, conciliate, mediate, litigate, and adjudicate discrimination complaints as well as develop government policy and educate the public about the importance of human rights initiatives. 76 The impetus for these administrative reforms was partly to redress judicial decisions that provided legal cover for overt racism in the context of contractual dealings concerning housing, employment, and the provision of public services.
77 By delegating authority to administrative officials drawn from the ranks of government, academia, churches, and social activists, these administrative regimes provided a more accessible, efficient, and effective means for expanding human rights protections to groups and individuals who were vulnerable to discriminatory treatment. 78 Nevertheless, judicial review of human rights decisions remained heavy handed and, consequently, undermined the efficacy of these regulatory regimes well into the twenty-first century. Prior to 1979, the law of judicial review gave judges a broad licence to interfere with administrative decisions. Judges were entitled to correct any error of law so long as the error could be detected on the face of the record; and even if an administrative decision was protected by a privative clause, judges could nevertheless intervene to correct any 'jurisdictional' error of law. But because judges could make "jurisdictional error" mean almost 76. Dominique Clément, "Renewing Human Rights Law in Canada" (2017) anything, there were no meaningful limits on the extent to which judicial review might interfere with the substance of an administrative decision.
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One particularly influential case, Bell v Ontario Human Rights Commission, is emblematic of this broad licence to thwart administrative decisions and adjudicative processes. 80 The case concerned a discrimination complaint filed by Carl McKay, a self-described "Black man from Jamaica," who had sought to rent an apartment from Kenneth Bell, a middle-aged white man who owned a three-storey house in Toronto. When McKay contacted Bell over the phone, Bell advised that the apartment was vacant and available to rent; but when McKay showed up personally to look at the apartment, Bell informed him that the apartment had already been let to someone else. Later that same day, one of McKay's white female friends made the same inquiry, at which time Bell offered to lease the apartment to her.
After conducting a preliminary investigation, the Ontario Human Rights Commission concluded that there was sufficient evidence to support McKay's complaint, and invited Bell to participate in the Commission's conciliation process. When Bell refused, the Commission referred the matter to a Board of Inquiry, chaired by Professor Walter Tarnopolsky, a law professor from the University of Windsor specializing in human rights law. However, before the hearing began Bell's lawyer objected that the Board lacked jurisdiction to hear the complaint, because in his view the apartment was not a "self-contained dwelling unit" within the meaning of section 3 of the Ontario Human Rights Code.
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In light of Bell's objection, the chair adjourned the proceedings in order to allow Bell the opportunity to seek a writ of prohibition.
In a decision granting the writ at first instance, the presiding judge declared (without citing any case authority) that "a man … could exercise an untrammeled and biassed [sic] homeowner" were as important as any possessed by a "young, black, Jamaican tenant."
83 After reviewing various dictionary definitions of "self-contained" as well as a smattering of Scottish case law concerning rent control legislation, the judge concluded solely on the basis of Bell's sworn affidavit that the Code did not apply because even though the apartment had separate living quarters, it was not "self-contained" because it did not have a separate entrance. However, the decision was overturned by the Court of Appeal for Ontario where Justice Laskin, writing for a unanimous court, recognized the Tribunal's role in interpreting the legislative provision in light of the Code's policy objectives of combatting racial discrimination. After noting that the question of whether Bell's apartment was a self-contained dwelling "depends on factual as well as constructional considerations," 84 he concluded that "it is difficult to appreciate how the learned Judge could have proceeded to a determination when there was no record taken below bearing on the issue."
85 Accordingly, he remitted the case back to the Board of Inquiry for a proper hearing into the circumstances of the complaint.
Nevertheless, even in the absence of a proper evidentiary record the Supreme Court of Canada reinstated the Ontario High Court's original decision prohibiting the Board from hearing the complaint.
86 While Justice Martland acknowledged that the declared purpose of the Code was to "seek to obtain equality of treatment without regard to race," he held that the Code was "specifically limited by its terms to dealing with such discrimination when it occurs in relation to defined fields of operation."
87 He went on to note that the Code "does not interfere with free expression of opinion," nor "prevent a householder from refusing to employ a domestic servant because of his antipathy to the race, colour or creed of a person seeking such employment."
88 From this, Justice Martland inferred that the Code "does not prevent the owner of a house containing dwelling units which are not self-contained from refusing to lease such accommodation to anyone." 89 Moreover, he disputed Justice Laskin's assertion in the court below that the Board should have been allowed to proceed to a hearing, saying that Bell "was not compelled to await the decision of the board on that issue before seeking to have it determined in a court of law by an application for prohibition, and the Court had jurisdiction to deal with the matter." 90 Justice Martland's reasoning in Bell is remarkable, because instead of interpreting the statute in light of its broader purpose and social context, the Court plucked a phrase from the statute, and defined that term in abstraction from concrete evidence concerning McKay's complaint. In doing so, the decision laid the basis for preliminary, jurisdictional challenges to human rights complaint referral processes for the next forty years, 91 which would have a chilling effect on the complaint referral process regarding discrimination against LGB individuals.
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Finally, even when judicial reliance upon the doctrine of jurisdictional error began to wane gradually in the post-Charter era, judges continued to review the decisions of human rights agencies with little or no regard for how those agencies explained or justified their decisions. 93 [I]n the current Canadian context, one could argue that the Charter has added respectability to the exercise of judicial power over human rights commissions by elevating the subject-matter of commission jurisdiction to quasi-constitutional status. Just as it seemed to Dicey to be 'natural, right and a matter of constitutional principle' that the ordinary courts should be supreme, it seems now natural and constitutionally required in substantive terms by the Charter that the ordinary courts be the guardians of human rights. The potential for extensive review is even greater in present day Canada, however, because the Charter gives the courts a mandate that is broader than the Dicey model, according to which review was, at least in principle, simply a matter of policing the legislative will.
See also Alison Harvison Young, "Human Rights Tribunals and the Supreme Court of Canada: Reformulating Deference" (1993) 13 Admin LR (2d) 206.
Charter cases 94 to its own interpretation of human rights legislation. 95 However, while the Court extended its own interpretive licence as it pertained to human rights legislation, it also emphasized that the responsibility for articulating and defending such rights was the exclusive province of the judiciary. In a revealing passage Justice McIntyre declared:
It is not, in my view, a sound approach to say that according to established rules of construction no broader meaning can be given to the Code than the narrowest interpretation of the words employed. The accepted rules of construction are flexible enough to enable the Court to recognize in the construction of a human rights code the special nature and purpose of the enactment … and give to it an interpretation which will advance its broad purposes. Legislation of this type is of a special nature, not quite constitutional but certainly more than ordinary-and it is for the courts to seek out its purpose and give it effect.
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Thus, while the Court was prepared to interpret the Ontario Human Rights Code expansively so that it captured adverse effects discrimination as well as intentional discrimination, it also instructed lower courts to measure the decisions of human rights agencies according to judicial standards of interpretation. The consequence of this has been that, while Canadian judges gradually began deferring to other specialized administrative agencies like Labour Boards, they persisted in keeping human rights agencies on a much shorter leash. 97 And as we will see, this has often obstructed claims of marginalized groups who were seeking legal recognition of their equality rights. men since moving to Pine Point, Northwest Territories the year before. 98 Even though the presiding judge imposed a three year term of imprisonment at the original sentencing hearing, the Crown prosecutor subsequently sought to have Klippert incarcerated indefinitely as a dangerous offender. 99 This designation was reserved for criminals whom a court deemed "likely to cause injury, pain or other evil to any person" or "likely to commit a further sexual offence." 100 And because homosexual acts were a criminal offence at the time, and Klippert had been forthright about his sexuality in interviews conducted by two court-appointed psychiatrists, the Crown's dangerous offender application was successful even though the psychiatrists described Klippert as a non-violent, practicing homosexual. 101 In 1967, the Supreme Court of Canada confirmed Klippert's dangerous offender designation on the basis that he was "likely to commit further sexual offences of the same kind," despite acknowledging that "he never did cause injury, pain or other evil to any person and is not likely to do so in the future through his failure to control his sexual impulses."
II. ADMINISTRATIVE CONSTITUTIONALISM AND EQUALITY RIGHTS
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One month after the Court rendered its verdict, the federal Minister of Justice tabled a bill to modernize the Criminal Code by decriminalizing 'gross indecency' if committed in private between consenting adults over the age of twenty-one. Responding to public outrage over the Supreme Court of Canada's decision in Klippert, the Justice Minister at the time, Pierre Trudeau, famously told reporters that "there's no place for the state in the bedrooms of the nation," and declared the government's objective to align the "laws of the land" with the values of "contemporary society. By the time he was finally released, Klippert had served a total of ten years in prison for simply being openly gay.
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On 20 July 2005-precisely thirty-four years to the day after Klippert was released from prison-Parliament legalized same-sex marriage.
106 By that point, every human rights code in the country had been amended to prohibit discrimination on the basis of sexual orientation and Canadian courts had declared sexual orientation to be an analogous ground protected under section 15 of the Charter. The last province to formally amend its human rights legislation, Alberta, refused to prohibit discrimination on the ground of sexual orientation until 2009; however, in 1998 the Supreme Court of Canada held in Vriend v Alberta that Alberta's failure to extend to human rights protection to LGB persons infringed their equality rights under section 15 of the Charter. Accordingly, the Court concluded that the constitutional supremacy clause 107 required Canadian courts to read protection from discrimination on the ground of sexual orientation into the provincial statute despite the Alberta government's refusal to amend the legislation.
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While Vriend is rightly regarded as a landmark in the Canadian constitutional law-a moment when the Supreme Court of Canada took the lead in delivering constitutional protection to an historically marginalized minority grouplawyers often overlook the substantial contributions of legislatures and human rights agencies to the advancement of equality rights prior to 1998. By 1977, five years before the Charter, Quebec had already amended its human rights legislation to include sexual orientation as a prohibited ground of discrimination, a move which immediately generated results for individuals who could have been prosecuted as criminals only a few years earlier.
109 Thus, when the Catholic School Commission of Montreal refused to lease vacant premises to a community group dedicated to the advancement of lesbian and gay interests, the "The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force and effect" (ibid, s 52 (1) The important point is that outside of Quebec, LGB individuals and human rights agencies were largely abandoned by courts and legislatures in their struggle to advance equality rights from 1977-1998. What is particularly remarkable about this period is that human rights agencies managed to develop a progressive equality rights jurisprudence in the face of active and passive opposition from (1) legislatures which refused to amend their human rights legislation to prohibit discrimination on the basis of sexual orientation; (2) private individuals or institutions who launched legal proceedings to preserve their freedom (e.g., of contract, of speech, et cetera) to discriminate against LGB individuals and groups; and (3) superior courts which took a dim view of human rights agencies extending human rights protections to LGB individuals and groups when private litigants in class (2) sought judicial review of human rights agency decisions.
111 By urging legislatures to enlarge statutory human rights protections, articulating a purposive interpretation of their enabling legislation, and refusing to ascribe gravitational force to common law precedents based on Montreal (1979) an originalist interpretation of their enabling legislation, human rights agencies provided marginalized individuals with an opportunity to articulate and defend a progressive conception of equality rights. By doing so, human rights agents pricked the consciences of legislators, judges, and members of the broader public by offering cogent arguments on matters of constitutional principle that foreshadowed judicial decisions like Vriend. In what follows, I will examine how two particular human rights agencies-the Canadian Human Rights Commission and Tribunal-advanced a robust case for expanding the living tree constitution to protect equality rights at a time when the rest of society, including Parliament and the Supreme Court of Canada, failed to defend the constitutional principle of equality.
L'Association ADGQ v Catholic School Commission of
A. ADMINISTRATIVE CONSTITUTIONALISM AND PARLIAMENTARY RESPONSIBILITY
When the federal Human Rights Act first received Royal Assent in 1977, it excluded protection from discrimination on the basis of sexual orientation.
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This was no accident. In 1977, both the National Action Committee on the Status of Women 113 and the Canadian Labour Congress 114 appeared before the Standing Committee on Justice and Legal Affairs, and recommended that specific protection for LGB individuals be included in the legislation. Despite multi-party support for such a measure, the Liberal government's position was that only "well established" grounds of discrimination should be included in the Act. 115 At the time, the Canadian Armed Forces, the RCMP, and the Department of External Affairs expressed concern that gay civil servants would pose a threat to public order and national security, because they were susceptible to blackmail from members of organized crime syndicates or foreign intelligence agencies.
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Put less charitably, Parliament refused to protect LGB individuals from discrimination in 1977 because the government of the day wished to preserve its ability to intimidate, interrogate, and dismiss LGB civil servants on the pretext of 112. Canadian Human Rights Act, SC 1976-77 preserving public order and security. 117 But instead of declaring gay civil servants to be second-class citizens, it simply passed legislation that was silent on the issue. So while the Human Rights Act declared that "every individual should have an equal opportunity with other individuals to make for himself or herself the life that he or she is able and wishes to have" it only prohibited "discriminatory practices based on race, national or ethnic origin, colour, religion, age, sex or marital status." 118 One MP who advocated for explicit inclusion of sexual orientation in the initial Human Rights Act, Gordon Fairweather, resigned his seat shortly after the Act came into force to become the first Chief Commissioner of the Canadian Human Rights Commission. In his first Annual Report to Parliament, Fairweather underlined a serious problem: that the provision listing the prohibited grounds of discrimination was under-inclusive and therefore undermined the Commission's statutory mandate to promote and protect equality rights. In his report, Fairweather noted that this mandate required the extension of human rights protections to LGB individuals, saying that "[w]hatever one's views are on the propriety of … sexual preference … it must still be acknowledged that persons who are denied equality of opportunity on the basis of their sexual orientation are being discriminated against." 119 Fairweather would repeat this recommendation annually until he left the Commission in 1987, by which point it had become a standard plank in the Commission's annual policy recommendations to Parliament.
Fairweather's point was at least partially vindicated in 1986, when the government responded to the Report of the Parliamentary Committee on Equality Rights, which had been asked to conduct a sweeping review to ensure that Federal legislation complied with section 15 of the Charter. After noting that Committee members had been shocked by the testimony of LGB individuals detailing the level of harassment, physical violence, and hate speech to which they were exposed routinely, the Committee supported Fairweather's recommendation to grant them protection under the Human Rights Act because it would "open up an expeditious and inexpensive forum for conciliation and conflict resolution to those alleging they have suffered discrimination … on the basis of sexual orientation." 120 Having recourse to an administrative process was important, because it relieved complainants of having to bear the substantial time commitment, material cost, and emotional toll of having to assert their human rights claims through the judicial process. Furthermore, it ensured that complaints were investigated and adjudicated in a transparent and efficient manner.
Despite the government's claim that it intended to amend the Human Rights Act to include protection for LGB individuals, it would take another ten years for Parliament to pass the formal amendment.
121 During this time, the Commission ratcheted up its critique of Parliamentary inaction. Thus, in its 1991 Annual Report, the Commission made the acerbic comment that
The question of sexual orientation is perhaps the most glaring example of legislation lagging behind the social realities and the fundamental premise that all human beings are equal in their rights. Whatever one's personal outlook on these matters, it is intolerable to this Commission that adverse treatment in the provision of services or in employment on the basis of sexual orientation should apparently go unchallenged in federal law.
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Even though the statement appears in a relatively obscure Parliamentary report instead of a published judicial opinion, and despite the fact that the Supreme Court of Canada held that the Commission did not have jurisdiction to opine on the constitutionality of its enabling legislation, 123 the content of the message is strikingly similar to cases like Vriend in the sense that it offers a pointed reminder to legislators of their constitutional responsibilities.
B. ADMINISTRATIVE CONSTITUTIONALISM AND THE LIVING TREE
The Human Rights Commission began exploring more creative ways to protect equality rights by interpreting its enabling legislation in the large and liberal manner. In 1983, Parliament amended the Human Rights Act to prohibit discrimination on the ground of "family status" in order to ensure that human rights protections were extended to historically marginalized family units such as common law couples, adoptive relationships, single parents, and widowed or Between 1979 and 1996 , the year when Parliament finally passed the amendment, no less than six attempts to introduce a similar amendment failed (in 1980, 1983, 1985, 1986, 1989, 1991 divorced persons; and in 1986 the Canadian Human Rights Commission referred a complaint filed by a gay man, Brian Mossop, who alleged that his employer had discriminated against him by withholding employment benefits on the ground that he was in a same-sex relationship.
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Mossop was a translator for the Department of the Secretary of State, precisely the type of position which had provoked Parliament to limit human rights protections for LGB individuals in 1977. Mossop had applied for one day of bereavement leave after attending the funeral of his male lover's father. The Collective Agreement which governed the terms of his employment gave employees up to four days of bereavement leave if they lost a member of their immediate family, including the immediate family of a common-law spouse; however, the Agreement defined "common-law spouse" as a relationship in which the employee had been living "with a person of the opposite sex" for at least one year, had "publicly represented that person to be his/her spouse," and intended "to continue to live with that person as if that person were his/her spouse." 125 In his application, Mossop stated simply that had been absent from work in order to attend the funeral of "the father of my lover (male) of ten years, with whom I reside."
126 Had Mossop's lover been a woman, he would have automatically qualified for up to four days' paid bereavement leave, but because he was in a same-sex relationship his employer refused his application and offered him a day of "special leave" instead. Shortly afterward, Mossop filed a complaint with the Canadian Human Rights Commission, alleging that both his employer and his union had discriminated against him by negotiating and enforcing a Collective Agreement which withheld employment benefits from him on the basis that he was in a same-sex relationship. 127 The Commission, acting on a large and liberal (but clearly reasonable) interpretation of the statutory provision, referred Mossop's complaint to a hearing because there was sufficient evidence to support a finding that he had been discriminated against on the basis of his family status. 127. Backhouse, supra note 124 at 414. Backhouse notes that the government rejected the union's demand to extend benefits to same-sex couples in the last round of collective bargaining. 128. As Jody Freeman points out, denying a gay man a benefit because of his family relationships is a clear instance of discriminatory treatment on the basis of "family status." See Freeman, supra note 26 at 76.
At the hearing, the Commission's lawyer called a sociology professor from the University of Toronto to contextualize the legal argument about whether Mossop had been subject to discriminatory treatment on the basis of his family status. In her testimony, Doctor Eichler testified about changing cultural attitudes regarding family relationships in Canada. In light of these changing attitudes, she asserted that one should avoid an attempt to identify essential criteria or define what constitutes a family, because family relationships involved complex, but ultimately functional, interpersonal interdependencies. When asked to comment on Mossop's relationship specifically, she said:
From what I've heard this is a relationship of some standing in terms of time with the expectation of continuance. So it's not a relationship that's defined in terms of time. You have the joint residence, you have economic union in many ways as expressed by the fact that the house is jointly owned, that life insurance-the people, the two partners are beneficiaries-that there's joint financing, it's a sexual relationship, housework is shared and it's an emotional relationship which is a very important aspect of familial relationships.
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When the adjudicator, a Toronto Lawyer who was one of the founders of the Women's Legal Education and Action Fund (LEAF), 130 considered whether the complaint could be characterized as discriminatory treatment on the basis of Mossop's "family status" under the Human Rights Act, she noted that the Minister of Justice had suggested that the term had been left deliberately open-textured. When pressed by an opposition MP in 1982 to change the draft amendment of the Act to define "family status" in greater detail, the Honourable Mark MacGuigan suggested that the existing wording of the provision was a virtue because it enabled the Human Rights Commission to interpret the legislation in light of the prevailing social context and its broader statutory mandate to ensure equal opportunities for the members of historically marginalized groups. the context in which they are used." 132 Alluding to the Supreme Court of Canada's recent Charter jurisprudence, she noted that "[j]ust as the Supreme Court of Canada is taking a purposive approach to the interpretation of the Canadian Charter of Rights and Freedoms … so too is the Supreme Court of Canada, in the view of the Tribunal, taking a purposive approach to the interpretation of human rights codes based on their special nature."
133 Therefore, when describing her interpretive role, she noted that the task of the Tribunal is to select a meaning which the term "family status" is reasonably capable of bearing, and that best accords with the intention of Parliament, the object of the Act, and the scheme of the Act. The Tribunal rejects the view that it must select an exhaustive or all-inclusive meaning. The Act will be invoked in many different sets of circumstances and the term family status inherently has some scope as it cannot be said to refer to an immutable characteristic, apart perhaps from consanguinity which may itself be uncertain. The question for the Tribunal, then, is not what is the reasonable meaning, but what is a reasonable meaning, which best accords with the Act. 134 Thus, she concluded that the employer's refusal to approve Mossop's application for bereavement leave constituted discrimination on the basis of "family status," because those terms "should not be confined to their historical roots, but must be tested in today's world, against an understanding of how people are living and how language reflects reality." 135 In doing so, Atcheson articulated a nuanced, contextually sensitive, interpretation of "family status" that advanced the declared purposes of the Human Rights Act.
136 Accordingly, she ordered that Mossop be granted a day of bereavement leave retroactively, granted him $500 in damages, and ordered the Department of Foreign Affairs and Mossop's union to extend bereavement leave benefits to same-sex employees in the future.
The Attorney General, however, sought judicial review of the Tribunal's decision in the Federal Court of Appeal. During oral submissions, the Commission's lawyer argued that the court should exercise restraint when reviewing the Human Rights Tribunal's decision. Citing a line of case authority underpinning the doctrine of judicial deference, he argued that the court could However, the court rejected the Commission's argument for two related reasons. First, Justice Marceau noted that the doctrine of deference was limited to situations where an administrative tribunal's decision was protected by a privative clause prohibiting or constraining judicial review, and since the Human Rights Act did not include such a provision it did not apply to the Tribunal's decision regarding Mossop's complaint. 138 Second, he suggested that even if deference applied in the absence of a privative clause to specialized administrative agencies with relative expertise, it would extend only to the Tribunal's findings of fact, as opposed to its interpretation of the enabling statute. Since the parties agreed on the underlying facts, but disagreed about how "family status" should be interpreted, Justice Marceau concluded that "[if ] the Tribunal was not correct in its answer to the question, however understandable may have been its error, the Court has a duty to intervene."
139 And in this respect, it is fair to say he disagreed with the Tribunal's purposive interpretation of the Act. While he acknowledged that the Supreme Court of Canada had instructed judges to interpret the Charter purposively, and had characterized human rights legislation as "quasi-constitutional," he stated:
There is no doubt that the courts, in giving effect to the provisions of human rights legislation, should act as liberally and as "bravely" as possible, bearing in mind that are often at stake the interests of "unpopular" groups which must be defended from majoritarian opinions. But I believe that if the courts were to adopt, in interpreting human rights acts, a "living tree" approach towards discerning new grounds of discrimination for proscription, or re-defining past meanings given to existing grounds, they would step outside the scope of their constitutional responsibilities and usurp the function of Parliament.
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While Justice Marceau acknowledged that "family status" was left undefined by Parliament, he asserted that it could not extend to familial relationships that were not otherwise legally recognized. So while it was possible to contemplate the application of the term to heterosexual common-law relationships or adoptive 137. Canada (Attorney General) families, he simply could not fathom it applying to a relationship like Mossop's. As he put it, "[e]ven if we were to accept that two gay lovers can constitute 'sociologically speaking' a sort of family, it is certainly not one which is now recognized by law as giving its members special rights and obligations." 141 In his view, the real basis for Mossop's complaint was discrimination on the ground of sexual orientation, and in this respect he opined that Mossop should have challenged the constitutionality of the Human Rights Act directly under section 15 of the Charter instead of asking the Tribunal to interpret the Act expansively. Although he acknowledged that, generally speaking, the Human Rights Act ought to be interpreted in a constitutionally compliant fashion, he protested that the Charter was not "capable of being used as a kind of ipso facto legislative amendment machine requiring its doctrine to be incorporated in the human rights legislation by stretching the meaning of the terms beyond their boundaries." 142 Undeterred, Mossop and the Commission sought leave to appeal to the Supreme Court of Canada. However, while the appeal was pending, the Commission intervened in another case that was winding its way through the Ontario courts, Haig v Canada. 143 A Captain in the Canadian armed forces, Joshua Birch, had launched a constitutional challenge, alleging that the exclusion of sexual orientation as a prohibited ground of discrimination under the Human Rights Act violated his equality rights under section 15 of the Charter. Shortly after advising his commanding officer that he was gay, Birch was informed that pursuant to an official policy directive of the Canadian Armed Forces, he would no longer be eligible for promotion, posting, or further military training. After being released for medical reasons, Birch sought advice about launching a human rights complaint, but when he learned that discrimination on the basis of sexual orientation was not prohibited under the Human Rights Act, he launched a Charter challenge instead. On 3 August 1992, two months after the Supreme Court of Canada heard the oral submissions in Mossop, the Court of Appeal for Ontario held in Haig that the exclusion of sexual orientation under the Act infringed section 15 of the Charter because it resulted in unjustifiable, discriminatory treatment of a historically marginalized group.
144 Accordingly, it ordered that protection from discrimination on the basis of "sexual orientation" be read into the Human Rights Act with immediate effect under the constitutional supremacy 141. Ibid at 35. 142. Ibid at 38. 143. Haig v Canada (1992) , 9 OR (3d) 495, 94 DLR (4th) 1 (CA). The Canadian Human Rights Commission had intervenor status before the Court of Appeal. 144. Ibid at para 15.
clause. The Federal Minister of Justice at the time, Kim Campbell, decided not to appeal the decision and stated publicly that she would sponsor an amendment to the Human Rights Act to include protection for sexual orientation.
But when the Supreme Court of Canada invited Mossop to provide supplementary written submissions about whether the exclusion of sexual orientation from the Human Rights Act violated his section 15 Charter rights, Mossop declined and requested that the Court decide the case on the basis of the evidence and submissions which had already been provided. 145 In what was widely considered a setback for equality rights at the time, 146 the Court dismissed Mossop's appeal. 147 Like the Federal Court of Appeal, a majority of the Supreme Court of Canada held that no deference was owed to the Tribunal's interpretation of its enabling statute. However, because four members of the Court recognized that Canadian courts had afforded deference to administrative decisions involving an interpretation of the agency's enabling legislation, even in the absence of a privative clause, they did not rest their decision on this basis; 148 rather, they focused their attention on whether the Tribunal could claim any expertise relative to the judiciary regarding the exposition of human rights. And in a deeply ironic passage that haunts Canadian administrative law to this day, Justice La Forest made a cavalier assertion that the Canadian Human Rights Tribunal had no relative expertise insofar as the interpretation of the Human Rights Act was concerned, saying:
The superior expertise of a human rights tribunal relates to fact-finding and adjudication in a human rights context. It does not extend to general questions of law such as the one at issue in this case. These are ultimately matters within the province of the judiciary, and involve concepts of statutory interpretation and general legal reasoning which the courts must be supposed competent to perform. The courts cannot abdicate this duty to the tribunal. They must, therefore, review 145. One scholar has hypothesized that Mossop's decision was at least partly motivated by the prohibitive cost associated with launching a Charter challenge to assert his claim to equality. Thus, while Justice La Forest was willing to concede that the decisions of labour boards and arbitrators did merit a considerable degree of judicial deference, judges were entitled to second-guess the decisions of human rights tribunals.
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Therefore, there was no need for him to consider the Tribunal's reasons for finding in Mossop's favour, because he could simply proceed to determine the meaning of "family status" directly by applying ordinary common law canons of statutory construction. Because Justice La Forest thought that the ordinary meaning of "family" did not include same-sex couples, he concluded that the Tribunal's decision should be quashed.
In her dissenting opinion, Justice L'Heureux-Dubé explained that because the Tribunal had been delegated by Parliament to adjudicate human rights complaints like Mossop's, judges should exercise a measure of restraint when reviewing its decision. She underlined the fact that administrative agencies like the Tribunal frequently developed what she called "a certain 'field-sensitivity' where that body is in proximity to the community and its needs." 151 Thus, she noted that " [w] here the question is one that requires a familiarity with and understanding of the context, there is a stronger argument that a higher degree of deference may be appropriate." 152 However, she was careful to point out that "courts should not blindly abandon their inherent supervisory role," because "[i]t is one thing for a court to defer to a specialized body acting within its jurisdiction, and quite another to refuse to properly exercise its supervisory power."
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Practically speaking, this meant that while judges were not entitled to step into the shoes of the Tribunal as the primary decision maker, their role was to ensure that that decision maker provided a reasonable justification for its decision. And when she examined the Tribunal's reasons in a detailed, but respectful, fashion she concluded that it had offered cogent basis for holding in Mossop's favour. In a passage highlighting the potential of administrative constitutionalism to bolster the constitutionality of administrative law, she stated:
Even if Parliament had in mind a specific idea of the scope of "family status," in the absence of a definition in the Act which embodies this scope, concepts of equality and liberty which appear in human rights documents are not bounded by the precise understanding of those who drafted them. that embody fundamental principles, but which permit the understanding and application of these principles to change over time. …. The "living tree" doctrine, well understood and accepted as a principle of constitutional interpretation, is particularly well suited to human rights legislation. The enumerated grounds of discrimination must be examined in the context of contemporary values, and not in a vacuum. As with other such types of legislation, the meaning of the enumerated grounds in s. 3 of the Act is not "frozen in time" and the scope of each ground may evolve.
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In short, Justice L'Heureux-Dubé concluded that the Court should uphold the Tribunal's decision, because it provided a compelling rationale which elaborated on the underlying, quasi-constitutional purpose of the Human Rights Act in light of Mossop's personal experience as a gay man working in the Canadian civil service. 162 While these statements reveal a tactful and rationally defensible process of legal reasoning which was designed to advance the overarching objectives and purposes of the Human Rights Act, the remedial impact of the Tribunal's decision was truly remarkable-it ordered the Canadian government to prepare an inventory of all federal legislation, regulation, and directives which contained exclusively heterosexual definitions of spousal relationships to be accompanied by a proposal for eliminating these provisions. 163 While the government initially resisted the Tribunal's order through the court process, these challenges were unsuccessful. 164 In other jurisdictions, the case law remained more divided over whether LGB employees were protected under federal and provincial human rights legislation. On the one hand, there were decisions from human rights commissions, tribunals, labour arbitrators, and courts which took the position of the Court of Appeal for Ontario in Haig that human rights legislation must be read in a Charter-compliant fashion by reading protection for sexual orientation into the legislation; 165 on the other hand, there were decisions from many of the same institutions adopting the Supreme Court of Canada's position in Mossop that such protections could not be extended in the absence of a formal statutory amendment or an express constitutional challenge. 166 In one particular case, two labour arbitrators hearing the same labour grievance arrived at opposite conclusions about whether Haig or Mossop was the controlling authority. 167 Much of this confusion was finally put to rest in 1996, when Parliament mustered enough votes to pass an amendment to the Human Rights Act to prohibit discrimination on the basis of sexual orientation.
But despite the fact that Canadian human rights legislation and constitutional jurisprudence were clearly beginning to tack towards the position that the Canadian Human Rights Commission had staked out as early as 1979, the Supreme Court of Canada reaffirmed the general proposition that judges should not defer to the decisions of human rights agencies insofar as those decisions concern interpretive disputes about human rights. In Berg v University of British Columbia, a decision concerning a human rights complaint under the British Columbia Human Rights Act issued three months after Mossop, the Court cited Justice La Forest's opinion in Mossop for the proposition that the expertise of human rights agencies did not extend to general questions of law 168 -a point it would reinforce repeatedly throughout the 1990s. 169 
III. ADMINISTRATIVE CONSTITUTIONALISM AND THE UNITY OF PUBLIC LAW
This story demonstrates that instead of being at the forefront of the movement to expand equality rights, the Supreme Court of Canada was playing catch-up when it issued its decision in Vriend on 2 April 1998. By that point, Parliament, nine out of the ten provincial legislatures, and the Yukon Territory had all amended their human rights legislation to prohibit discrimination on the basis of sexual orientation, and the Canadian Human Rights Tribunal had ordered the federal government to ensure that gay and lesbian civil servants received equal employment benefits. When one situates Vriend in this way, the majority reasoning is tinged with irony, because the Court held the constitutional right to equality required state actors to read protection against discrimination on the ground of sexual orientation into human rights legislation even though the Court had struck down strikingly similar reasoning by the Canadian Human Rights Tribunal in Mossop only five years previously. While Vriend was unfortunately necessary to counteract the Alberta government's intransigence, one should read that decision within a broader historical context in order to assess the relative contributions of superior courts and Canadian human rights agencies in advancing equality rights. In this respect, the jurisprudence produced by the Canadian Human Rights Commission and the Canadian Human Rights Tribunal ought to be considered paradigmatic similar to landmark court decisions like Vriend which enlarged protection for constitutionally guaranteed equality rights. But in addition to supplementing the historical narrative, this story also raises important methodological and institutional questions regarding the interrelationship between legislatures, courts, and administrative agencies regarding the interpretation of constitutional values. Instead of casting constitutional law as the exclusive domain of judges who have unique access to transcendental truths about fundamental legal values, we begin to see how legislatures, courts, and administrative agencies can play supporting roles in a more complex web of public justification by providing different fora for intelligent, contextually sensitive public discourse and deliberation regarding the content and practical implications of those values. 170 According to this view, administrative agencies can bolster the moral unity or integrity of Canadian public law by interpreting and adjudicating human rights disputes in a fair, proportionate, and rationally justifiable manner which merits judicial respect.
At the very least, this suggests we should reject Justice La Forest's blasé and unsubstantiated assertion in Mossop that human rights agencies have no expertise insofar as interpretive questions regarding human rights are concerned. This gross 170. Habermas, supra note 40; Dyzenhaus, "The Politics," supra note 13 at 307. generalization retains a surprising amount of currency in Canadian courts, and it should be debunked and discarded at the earliest opportunity. 171 But the moral of the story has broader implications. It also lends support to the Supreme Court of Canada's recent ruling in Doré that judges should respect administrative decisions that strike a reasonable or proportionate balance between constitutional rights and public policy objectives even if they might otherwise disagree with the substance of those decisions. 172 As Justice Abella notes in Doré, the task of balancing Charter rights with public policy objectives should be informed by a sophisticated understanding of the relevant socio-legal context. And because administrative officials are (by virtue of their role as the primary fact-finder and experience regarding the relevant law) "in the best position to consider the impact of the relevant Charter values on the specific facts of the case,"
173 judges should listen carefully to the reasons offered in support of an administrative decision instead of jumping to their own conclusions.
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Of course, the recognition that judicial deference is warranted even when constitutional issues are raised does not entail that judges should defer blindly to administrative decisions. It just means that their institutional responsibility is restrained in the same way as in non-Charter cases: To ensure that administrative officials act fairly by affording individuals a meaningful opportunity to be heard, and articulate an intelligible, transparent, and justifiable legal basis 175 for the outcome so as to ensure that Charter rights are subject only to such reasonable limits "as can be demonstrably justified in a free and democratic society."
176 Incidentally, this is the same method Canadian courts employ when assessing whether common law doctrine is constitutionally compliant. 177 Thus, by subjecting administrative decisions to reasonableness review, the Court in Doré establishes a uniform standard for assessing the constitutionality of both administrative law and common law doctrine.
Finally, this story suggests that judicial deference should extend beyond the balancing exercise to include administrative interpretations of substantive constitutional principles. Since Andrews v Law Society of British Columbia, the Court distanced itself from its Bill of Rights jurisprudence by declaring repeatedly that section 15 of the Charter enshrines the right to substantive equality. 178 However, since that time the Court has repeatedly reinvented 179 the analytical framework for section 15 in ways that seem to obfuscate or misconstrue the complex character of equality rights claims. 180 At other times, the Court's preoccupation with conceptual analysis artificially constrains equality rights and consequently relieves state actors of the justificatory burden they might otherwise owe under section 1 of the Charter.
181 As Sophia Moreau points out, attempts by the Supreme Court of Canada to articulate a single reductive definition of equality or discriminatory treatment can turn out to be both misguided and unproductive, because the normative facts which motivate such judgments are necessarily diverse and context-dependent. 182 If, as she argues, it would be better for us to elucidate how different forms of unequal treatment limit deliberative freedoms in a variety of social contexts, it seems that human rights agencies are particularly well-positioned to investigate and articulate the various concrete ways in which discriminatory treatment can limit an individual's opportunities. Because their statutory mandate is to ensure that individuals have the freedom "to make for themselves the lives that they are able and wish to have and to have their needs accommodated," 183 they are attuned to the essential link between equality rights and individual liberty and how those values can be undermined through different forms of direct and indirect discriminatory treatment.
Put negatively, this means one should be wary of the majority's assertion in Mouvement laïque Québécois v Saguenay that judicial deference should not extend to the substantive interpretation of constitutional rights per se.
184 Put positively, it underlines how administrative law can provide a rich source of constitutional jurisprudence, 185 because it can "bring into sharp relief the aspect of the right or freedom which is truly at stake in the case as well as the relevant aspects of any values in competition with it."
186 By listening attentively to the manner in which administrative officials interpret constitutional values within a dynamic socio-economic context, judges are not abdicating their institutional responsibility; rather, they are discharging their responsibility by playing a supporting role within a broader constitutional framework which contemplates multiple, legitimate modes for interpreting fundamental values.
Therefore, while Blackstone was correct to argue that the legitimacy constitutional principles like due process, liberty, equality, and the rule of law are grounded in the moral convictions of the demos, one can still remain committed to the idea that there is an underlying unity to Canadian public law. But this unity is reflected by the broad public support for these constitutional values, as opposed to being the product of one particular legal institution. In other words, the unity of public law is not achieved by adhering to Blackstone's mistaken inference that judges must ultimately determine the content of constitutional principles. Thus, public lawyers should be wary of Dicey's claim (which other theorists embrace at times) that the unity of public law can only be guaranteed via an institutional hierarchy in which ordinary courts determine the content of the law, a claim that often resurfaces in common law doctrine concerning judicial review of administrative action. Instead, it is secured via a principle of legality which ensures that constitutional rights claims are investigated fairly and adjudicated in a substantively reasonable fashion. 187 When understood in this way, judicial deference towards administrative decisions concerning human rights actually serves to strengthen, rather than weaken, the unity of public law by conceiving constitutional interpretation as a collaborative project in which citizens, officials, and legal institutions share an underlying commitment to determining the meaning of constitutional principles in a contextually sensitive, fair, and reasonably justified manner. The salient point is that the unity of public law is not guaranteed by ensuring there is a formal hierarchy of institutions over which courts rule, but the quality of the fact-finding processes and substantive reasons offered in support of a particular decision. Communicatively acting subjects commit themselves to coordinating their action plans on the basis of a consensus that depends in turn on their reciprocally taking positions on, and intersubjectively recognizing, validity claims. From this it follows that only those reasons count that all the participating parties together find acceptable. It is in each case the same kinds of reasons that have a rationally motivating force for those involved in communicative action. By contrast, the actor who simply decides as she wishes is not concerned whether the reasons that are decisive for her could also be accepted by others [emphasis in original] .
